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Art Unit: 3641 

DETAILED ACTION 

For the record, as per the amendment filed 26 AUG 04, claims 11-37 have been canceled. 

Claim Objections 

1. Claims 38 - 40 & 48 - 54 are objected to because of the following informalities: the 
recitations of "range marker" hairlines should be —range-marker— so as to be consistent with the 
base claims; claim 44, line 2, "are" should be —is—, for proper grammar (at least one... is); and, 
claims 50, 51, 53 & 54 should have -horizontal- inserted between "third" (or "fourth", as the 
case may be) and "range-marker" for continuity. Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter, which the applicant regards as his invention. 

3. Claims 5 & 38 - 54 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

4. Claims 5 & 46 recite the limitation "a dimension of the various features" in or beginning 
in line 1. There is insufficient antecedent basis for this limitation, the various features, in the 
claim. Further, it is not clear which 'dimension' of whichever Warious features' is intended to be 
included, as the recited 'features' of the reticle specifically include 'distance-measuring and 
aiming indicia', 'orthogonally intersecting vertical and horizontal hairlines', 'vertical and 
horizontal hairlines having radially distal portions, and 'at least two horizontal range-marker 
hairlines' disposed below 'a center horizontal hairline'. There are too many possible dimensions 
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to make clear what the metes and bounds of the claims are supposed to be. As such, the 
examiner cannot further treat the claims on the merits. 

5. Claim 41 recites the limitation "said center horizontal hairline" in line 8. There is 
insufficient antecedent basis for this limitation in the claim. 

6. Claim 43 recites the limitation "the intersection of said at least two range-marker 
hairlines with said vertical hairline" in lines 1 & 2. There is insufficient antecedent basis for this 
limitation in the claim. Note: there is nothing in either claim 41 or 42 to support a recitation that 
the range-marker hairlines intersect the vertical hairline. Further, claim 43 recites the limitation 
"ranges of 300 and 400", which is unclear as no unit of measure follows. 300 and 400 what? 

7. Claim 45 recites the limitation "said posts" in line 2. There is insufficient antecedent 
basis for this limitation in the claim. Due to this ambiguity, the examiner will not be able to 
further treat the claim on its merits as the definition of the term "posts" is impossible to ascertain. 

8. Claim 47 recites the limitations "the innermost extremities" and "said posts" in line 2. 
There is insufficient antecedent basis for these limitations in the claim. Due to this ambiguity, 
the examiner will not be able to further treat the claim on its merits as the definition of the term 
"posts" is impossible to ascertain. 

9. Claim 48 recites the limitation "the sequential spacing" in line 2. There is insufficient 
antecedent basis for these limitations in the claim. 

10. Any unspecified claim is rejected as being dependent upon a rejected base claim. 

Claim Rejections - 35 USC § 251 

11. Claims 41 - 54 are rejected under 35 U.S.C. 251 as being an improper recapture of 
broadened claimed subject matter surrendered in the application for the patent upon which the 
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present reissue is based. See Pannu v. Storz Instruments Inc., 258 F.3d 1366, 59 USPQ2d 1597 
(Fed. Cir. 2001); Hester Industries, Inc. v. Stein, Inc., 142 F.3d 1472, 46 USPQ2d 1641 (Fed. 
Cir. 1998); In re Clement, 131 F.3d 1464, 45 USPQ2d 1161 (Fed. Cir. 1997); Ball Corp. v. 
United States, 729 F.2d 1429, 1436, 221 USPQ 289, 295 (Fed. Cir. 1984). A broadening aspect 
is present in the reissue, which was not present in the application for patent. The record of the 
application for the patent shows that the broadening aspect (in the reissue) relates to claim 
subject matter that applicant previously surrendered during the prosecution of the application. 
Accordingly, the narrow scope of the claims in the patent was not an error within the meaning of 
35 U.S.C. 251, and the broader scope of claim subject matter surrendered in the application for 
the patent cannot be recaptured by the filing of the present reissue application. 

The omitted/unproperly broadened limitations of claim 41 include: 

line 6, "orthogonally intersecting vertical and horizontal hairlines", which, as set forth at 
pp. "a" of the ARGUMENT section of the Appeal brief, filed 21 SEP 01, define fdl applicant's 
novel reticle [as] having "a center vertical hairline and a center horizontal hairline intersecting 
each other at a center point" {emphasis added); 

line 7, "radially distal portions", which, as set forth in pp. "b" of the same, define[d] 
applicant's novel reticle [as] having "radially distal posts on the extremities of the hairlines with 
the innermost extremities on a circle[,] the center of which is the point of intersection of the 
hairlines" (emphasis added); 

lines 7 & 8 of claim 41, "at least two horizontal range-marker hairlines disposed below 
[a] center horizontal hairline", which, as set forth in the Remarks, filed 27 SEP 00, at page 3, pp. 
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5, argues that "Applicant's reticle involves a series of cross hair sites defined by the critical 
spacing of four horizontal range-marker hairlines" (emphasis added); and, 

line 8, "[a] center horizontal hairline", which, as set forth in pp. "b" as cited above, 
defines "the center of [the circle having innermost extremities thereon] is the point of 
intersection of the hairlines" in other words, the center horizontal hairline is bisected. 

Clearly then, while omitting 'transparent' before 'reticle' or 'straight' before hairlines, 
for example, may perhaps constitute proper broadening of the claim, the omissions/broadenings 
indicated above were succinctly argued as defining the novelty of the claimed invention and are 
improperly broaden the claim. 

Claim Rejections - 35 USC §102 

12. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

13. Claims 41 - 43 are rejected under 35 U.S.C. 102(b) as being anticipated by US Patent Nr. 
3,948,587 to Rubbert. 

14. Re - claim 41, Rubbert discloses the claimed invention including in a telescopic gunsight 
having an optical system comprised of a forward objective lens element, a rear eyepiece lens 
element and an intervening erector lens element, all of which are seen in FIG. 5, for example, 
said elements being aligned upon an optical axis constituting a line of sight, also as seen in FIG. 
5, for example, and protectively confined within an elongated tubular housing, as set forth at the 
description of the drawings 6 - 8 and 13 - 15, "power scopes of the type shown in FIG. 5", for 
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example, the improvement comprising the addition into said optical system between said 
objective and erector lens elements of a reticle, as seen in FIGS. 1 & 2, for example, having 
distance-measuring and aiming indicia 1, 3, 5, 7 & 9, for example, said indicia comprising 
orthogonally intersecting vertical 1 and horizontal 3 hairlines, said vertical and horizontal 
hairlines having radially distal portions, as seen in FIGS. 1 & 2, for example, and at least two 
horizontal range-marker hairlines 5, 7 & 9, for example, disposed below [a] center horizontal 
hairline. 

15. Re - claim 42, Rubbert further discloses wherein the intersection of the vertical and 
horizontal hairlines constitutes a center point, which defines a bullet impact point. Not to be 
flippant, but that is the main idea of reticules: to define a bullet impact point. 

16. Re - claim 43, Rubbert discloses the claimed invention including wherein the intersection 
of said at least two range-marker hairlines 5 & 7, for example, with said vertical hairline 1 
constitute at least first and second bullet impact points, respectively at ranges of 300 and 400, 
respectively. In light of the ambiguity triggering the 1 12, 2""* rejection above, Rubbert 
anticipates the claim because the intersection of the at least two range-marker hairlines with the 
vertical hairline inherently constitute first and second bullet impact points, respectively, at ranges 
of 300 and 400 (units of measure), respectively, Rubbert not proclaiming such notwithstanding. 

Claim Rejections - 35 USC § 103 

1 7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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18. Claim 44 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rubbert in view 
of US Patent Nr. 5,181,323 to Cooper. 

19. Rubbert discloses the invention substantially as claimed as applied above except for at 
least one of said radially distal portions of said vertical and horizontal hairlines is widened. 

20. Claim 48 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rubbert in view 
of US Patent Nr. 1,708,3898 to Kames. 

2 1 . Rubbert discloses the invention substantially as claimed as applied above except for 
wherein distances of separation of said range-marker hairlines from a center point are such as to 
cause sequential spacing between said range-marker hairlines to progressively increase. Kames 
teaches a reticule glass, as seen in FIG. 1, for example, wherein distances of separation of said 
range-marker hairlines E from a center point are such as to cause sequential spacing between 
said range-marker hairlines to progressively increase in the same field of endeavor for the 
purpose of marking off distances based upon predicted ballistic trajectories. It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to modify Rubbert 
to include progressively increasing spacing between the range-marker hairlines in order to better 
suit the predicted ballistic trajectories. While it could be argued that Kames does not clearly 
teach the sequential spacing between the hairlines as beginning at the center, it would not 
overburden one of ordinary skill in the art at the time the invention was made because to do so 
would require merely doing as that which is represented from the 1000 yard hairline and below, 
a progressively-increasing spacing between the hairlines, to be above that 1000 yard hairline and 
up to the center, and, thus, provide progressively-increasing spacing from the center. 
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Allowable Subject Matter 



22. Claims 1 - 4 are allowed. 

23. Claims 5-10 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the limitations of 
the base claim and any intervening claims. 

24. Claims 49 - 54 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 1 12, 2nd paragraph, and 35 U.S.C. 251, set forth in this Office action and to include all of 
the limitations of the base claim and any intervening claims also overcoming such rejections. 



Any inquiry conceming this communication should be directed to Bret Hayes at 
telephone number (571) 272 - 6902 or email address bret.hayes@uspto.gov. The examiner can 
normally be reached Monday through Thursday from 5:30 am to 4:00 pm, Eastern Standard 
Time. 

The Central FAX Number is 571-273-8300. 

If attempts to contact the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Carone, can be reached at (571) 272 - 6873. 



Conclusion 




Bret Hayes 



23-Sep-06 



